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E
ach fall, just as the leaves begin to
turn color, auto manufacturers
release their new models for the
coming year—and so too does
CMS, announcing a number of

revisions to the Medicare rules and reimburse-
ments that are set to debut in the new year. And as
with a long-established auto brand, the goal is to
fine-tune the product to better serve customers
rather than making radically sweeping design or
engineering changes, while also meeting any new reg-
ulatory mandates. Concerning the latter, the
Medicare sustainable growth rate (SGR) formula is as
odious to physicians as stricter emissions standards are
to Detroit automakers. 

Thanks to the SGR, Congress and CMS are again
going through their annual ritual about cutting Medicare
physician payments. Ever since 2003, following intense
lobbying and outspoken physician commentary on the
proposed payment reduction, Congress has averted these
cuts. Last year the Tax Relief and Health Care Act eliminat-
ed a previously announced 5.1 percent reduction in 2007
Medicare physician payments. As a result, Medicare physi-
cian payments for 2007 were approximately equal to those for
2006 and 2005.

This year seems no different. CMS announced Nov. 1st a
final Medicare regulation that will prompt a 10.1 percent cut in
physician payments taking effect Jan. 1, 2008 if lawmakers don’t
intercede. Most health care observers forecast Congress will
block the cuts, but with estimates of the cost of a two-year fix to
prevent cuts in 2008 and 2009 at $20 billion or higher, lawmak-
ers are searching for pork to cut to make room for the payments.
“Sixty percent of physicians say the cut will force them to limit
the number of new Medicare patients they can treat,” says AMA

board chairman Edward Langston in a statement. “Congress
must step in to replace the cut with payment increases that keep
up with medical practice costs.” 

But payment for physician services is just one line item on a
laundry list of proposed changes that will affect the financial
well-being of your practice in 2008. Here’s what you’ll find in the
CMS showroom when the new model arrives.

Sticker Shock
Since the adoption of the Resource Based Relative Value Scale
(RBRVS) in the early 1990s, Medicare has paid for physician
services (and some eligible non-physician healthcare profession-
als) under a fee schedule that specifies payments for more than
7,000 health care services and procedures ranging from routine
office visits to complex surgical procedures. The fee schedule is
based on national proxies for three components that approxi-
mate the respective resources utilized in providing the service:
physician work expense, practice expense and malpractice rela-
tive value units (RVUs). 

Payment rates in the physician fee schedule are then based on
the RVUs for a particular service multiplied by both local geo-
graphic adjustment indices (GPCIs) and a standard national
conversion factor. In an effort to curb the spiraling growth of
Medicare outlays for professional services, Congress developed
the SGR as a target update to the conversion factor. The SGR is
calculated based on a combination of factors including medical
inflation, projected growth in the domestic economy, projected
growth in the number of beneficiaries in fee-for-service
Medicare, and any changes in Medicare laws or regulations.

Table 1 illustrates a cumulative change in the conversion fac-
tor (and thus in average physician reimbursement for Medicare
services) of three percent from 2005 to 2007, with a proposed
reduction in 2008. Nonetheless, as physicians were slated to suf-
fer between three and five percent cuts in each of these years,



congressional relief during this time has sustained many doctors
who have contemplated dropping out of the Medicare program
altogether. Congressional action for CY 2008 may still occur
before the 1/1/08 effective date.

For the past five years, Congress has intervened to prevent the
implementation of the negative updates to the formula. CMS
acting Administrator Leslie Norwalk says, “CMS will continue
working with Congress as well as physician groups to identify
payment methods that help improve the quality and efficiency of
care in a way that is cognizant of the costs to taxpayers and to
Medicare and its beneficiaries. The Medicare program needs to
compensate physicians appropriately for the services they pro-
vide to people with Medicare. But how the program pays also
matters. Under the Proposed rule approximately $58.9 billion
would be paid to over 900,000 physicians and other healthcare
professionals during calendar year 2008.” 

RVU Update. CMS reiterated its proposal to implement over
four years (2007-2010) revisions to practice expense (PE) relative
value units (RVUs), including an altered method, use of supple-
mental survey data and elimination of the nonphysician work
pool. The agency will calculate PE RVUs using a “bottom-up
approach” rather than a “top-down” approach. This means that
CMS will determine direct costs of practice expenses by adding
costs of typical resources, as opposed to developing a value and
then determining the cost of resources. CMS accepted supple-
mental surveys, in addition to supporting the American Medical
Association’s new multispecialty survey of practice expenses. 

Many of the tables containing the RVU values refer to a “fully
implemented” PE RVU and a “transitional” PE RVU, since the
changes will occur over four years. For the coming year, the tran-
sitional PE RVUs reflect the values for existing codes. The exact
implication of the fully implemented PE RVU column depends
on the code. Codes developed during the transition period will
be valued using the fully implemented PE RVU. CMS provides
the fully implemented PE RVU for all codes, existing and newly
developed, to allow providers to compare the difference between
the current method and the new one.

Budget Neutrality Adjuster. As part of the 2007 Medicare
physician fee schedule, CMS examined the work RVUs. By law,

changes to the work RVUs can only increase Medicare spending
by $20 million over what it would have been without the
changes. Because of this, CMS added to the payment calculation
a factor referred to as the budget neutrality adjuster (BNA). Like
other changes to the work RVUs, the changes to the work value
for anesthesia payment must be budget-neutral. To compensate
for the increase in Medicare spending associated with the change
in the work value for anesthesia services, CMS has proposed
decreasing the BNA to 0.8816.

GPCI Update. Under the Medicare Prescription Drug,
Improvement and Modernization Act of 2003, CMS set a floor
of 1.0 for the value of the work geographic practice cost indices
(GPCIs), which was extended through Dec. 31, 2007. Without
congressional action, on Jan. 1, 2008, the work GPCIs will revert
to what they would have been without the floor. 

Deficit Reduction Act Provisions. CMS has increased the list
of procedures capped by the Deficit Reduction Act of 2005
(DRA). Under the DRA, if the technical component of imaging
procedures (before geographic adjustment) exceeds the Hospital
Outpatient Prospective Payment System (OPPS) amount for the
same service, the payment will be capped at the OPPS amount
and the Medicare physician fee schedule’s geographic adjustment
will be applied to that amount. 

Telehealth. New proposals for telehealth services are submit-
ted for approval each year. This year, the American Telehealth
Association submitted a request to add subsequent hospital care
(HCPCS codes 99231-99233). The AMA Current Procedural
Terminology (CPT) panel deleted the codes used to bill for fol-
low-up inpatient consultations provided through telehealth
(HCPCS codes 99261-99263). However, CMS is concerned
that the new code descriptions cover a broader set of services
than the deleted codes and could lead to payment for telehealth
services that CMS has not approved.

Instead, CMS is considering approving the provision of sub-
sequent hospital care via telehealth with specific limitations. It
seeks comments for conditions that could be applied for subse-
quent hospital care, so that the codes reflect a follow-up inpa-
tient consultation.

Immunoglobulin. In the proposed rule, CMS continues to
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TABLE 1. MEDICARE PHYSICIAN FEE CONVERSION FACTOR

CY 2005 CY 2006 CY 2007 CY 2008 Proposed

Eff. January 1, 2005 Eff. January 1, 2006 Eff. January 1, 2007 Eff. January 1, 2008

$ 37.90 $ 37.90 $ 37.90 $ 34.07

+1.5% +0% +0% -10.1 %



temporarily pay for pre-administration services associated with
intravenous immunoglobulin (IVIg). The agency believes that
this boost will help ensure patient access to IVIg. Payment is in
addition to reimbursement for the IVIg product and administra-
tion. If CMS adopts this proposal in the final version of the
physician fee schedule, medical practices should code pre-
administration using G0332, pre-administration services for
intravenous infusion of immunoglobulin, per infusion
encounter; $71 per day (national average).

Competitive Acquisition Program (CAP). In an attempt to
increase provider participation in the CAP, CMS is proposing a
number of administrative changes. It proposes to allow CAP
vendors to pay CAP participating physicians for administering a
CAP drug without the physician first submitting an administra-
tion code to the CAP vendor. The vendor does, however, have
the potentially burdensome authority to verify administration of
the drug through a post-payment review process. CMS says this
process would be made clear in the physician election agreement
form. Essentially, as part of the post-payment review, the CAP
physician would be required to provide the medical records to
the CAP vendor within 30 days upon request and allow the ven-
dor to call the practice to verify the administration of the drug.

CMS also proposes allowing practices recently enrolled in the
CAP program to leave the program within 30 days if they
demonstrate that their “good faith” efforts to participate led to
financial hardship.

Average Sales Price (ASP) Issues. CMS is proposing to elim-
inate the “prompt payment” discounts when calculating the ASP.
These discounts artificially lower financial discounts between
drug manufacturers and wholesalers. CMS believes removing
these discounts will lead to a more accurate ASP. 

Clinical Lab Fee Schedule. A change to the date of service
for the technical component of physician pathology services has
been proposed. In the 2007 proposed physician fee schedule,
CMS developed a method for determining the date of service for
the technical component of clinical diagnostic laboratory tests.
Under this year’s proposal, CMS would apply the same method
to the technical component of physician pathology services. The
agency also suggested a reconsideration process for determining
the basis for and amount of payment for any new clinical diag-
nostic laboratory test (or one with a substantially revised
HCPCS code) on or after Jan. 1, 2008.

Independent Diagnostic Testing Facilities. CMS wants new
standards for independent diagnostic testing facilities (IDTFs)
and revisions to the IDTF certification standards adopted in
2007. Most notably, the changes include a provision prohibiting
an IDTF from sharing space, equipment or staff with, or subleas-
ing its operations to another individual or organization. This
prevents fixed-base (physician-site) IDTFs from commingling or
sharing waiting rooms, receptionists, nonphysician personnel,

supervising physicians or equipment. CMS stated that such
arrangements interfere with the ability to ensure compliance
with the enrollment requirements and IDTF certification stan-
dards.

Commingling might violate the Stark law against physician
self-referral and the anti-kickback statute. CMS is considering
applying the same requirement to mobile IDTFs, and proposed
the following changes to the current IDTF certification stan-
dards:

• IDTFs must have comprehensive general liability insurance
with coverage of $300,000 per incident from a non-relative-
owned insurance company. 

• The Medicare contractor must be listed as a certificate hold-
er on the policy. 

• Failure to maintain this insurance at all times will result in
a retroactive revocation of billing privileges to the date of the
insurance lapse. 

• While still requiring notice within 30 days for changes in
ownership, location, general supervision and adverse legal
actions, all other changes on an IDTF’s enrollment application
must be reported within 90 days. 

• In addition to requiring that IDTFs answer beneficiaries’
questions and respond to complaints, the IDTF must document
and maintain documentation of its responses on site. 

• Supervising physicians are not responsible for the overall
operation and administration of DTFs. 

• A supervising physician may supervise up to three sites,
including both fixed and mobile IDTFs. 

• Physician scarcity-area payments.
• Section 413(a) of the MMA allowed additional bonus pay-

ments for medical practices providing services in areas designat-
ed as “physician scarcity areas”(PSAs). This program, which
began in 2004, has allowed medical practices in PSAs to receive
bonus payments of five percent. However, the MMA only pro-
vided for a three-year program, which ends Dec. 31, 2007. CMS
acknowledged that it does not have the authority to extend this
bonus payment without congressional action.

Stark Law
Antimarkup Provisions. In the 2007 Medicare proposed physi-
cian fee schedule, their was some concern about “pod” or
“condo” labs, which rely on the in-office ancillary services excep-
tion of the Stark law. The advised changes addressed the central-
ized-building definition and reassignment requirements. Based
on the objections of the provider community, CMS did not
finalize these proposals.

In the 2008 fee schedule, CMS recommends expanding its
antimarkup requirement, which relates to the amount Medicare
will pay for purchased services. Under current law, CMS only
applies the antimarkup requirement to the technical component
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of purchased diagnostic tests, and limits the amounts providers
may be reimbursed at the lowest of their charge, costs or the geo-
graphically adjusted fee schedule amount. Under the proposal,
CMS would apply the antimarkup provisions to both the tech-
nical and professional components of diagnostic tests performed
by outside suppliers, regardless of whether the physician or enti-
ty billing for the test purchased the service or the supplier reas-
signed his or her right to bill for it. The proposed rule defines an
outside supplier as anyone other than a full-time employee of the
physician or medical group billing for diagnostic services.

To determine a supplier’s net charge, subtract the cost of space
or equipment rental. This antimarkup provision does not apply
to independent labs that don’t order the technical component.
Because CMS believes these changes allay its concerns regarding
pod labs, it chose not to include last year’s proposed changes to
the centralized-building and reassignment provisions.

“Under-arrangements” Contracts. A change to the defini-
tion of “entity” affecting both the billing entity (e.g., a hospital)
and the entity that performs medical services has been suggested.
As a result, the Stark law is implicated when a physician refers
patients to a hospital that has an “under-arrangements” contract
with an entity in which the physician has an ownership interest.
The proposal jeopardizes such contracts with physician-owned
(or partially physician-owned) entities, except in rural areas.

“Per-click” Compensation for Space and Equipment
Leases. The 2008 Medicare proposed physician fee schedule
limits “per-click” (or per-unit-of-service) compensation for space
and equipment leases. Physicians may not receive per-click com-
pensation when they lease space or equipment to an entity that
performs designated health services (DHS) and then refers
patients to that DHS entity. These arrangements give physicians
the incentive to make unnecessary DHS referrals, according to
CMS. The agency has requested comments on other arrange-
ments in which an entity performing DHS pays the owners of
space and/or equipment per unit of time or per unit of service,
and in which the units reflect referrals from the space and/or
equipment owners.

Percentage-based Compensation. Some providers are using
percentage-based compensation arrangements in the context of
space and equipment leases, the agency contends, and has pro-
posed a change to the definition of “set in advance” to ensure
that such arrangements apply only to a physician’s personally
performed services.

In-office Ancillary Services Exception. Although it has not
recommended changes to the in-office ancillary services excep-
tion, CMS says it is concerned about potentially abusive arrange-
ments that rely on it. The agency solicited comments on the
exception, including whether it should be limited to certain serv-
ices, changes should be made to the definition of “same build-
ing” or “centralized building,” and nonspecialists should be

allowed to use the exception to refer patients for specialized serv-
ices involving the use of equipment owned by the nonspecialist. 

Period of Disallowance. CMS is trying to gather informa-
tion and comments on the length of time that a provider should
be prohibited from referring to an entity and the entity should
be disallowed from billing for services when the financial rela-
tionship between the two failed to satisfy the requirements of an
exception to the Stark law.

“Stands in the Shoes.” It is now necessary, according to
CMS, to amend the current regulation found at 42 CFR Section
411.354[c] to include language stating that a DHS entity “stands
in the shoes” of any entity it owns. In other words, when a DHS
entity owns another entity to which a physician refers, the DHS
entity will not be able to avoid application of the Stark law by
inserting another entity between itself and the physician.
Although it proposed no specific language, CMS is soliciting
comments on the best way to implement change. It may address
the issue of physicians “standing in the shoes” of their group
practices in the upcoming Stark III rule.

Alternative Criteria for Satisfying Certain Exceptions.
CMS is also seeking comments on whether it should amend cer-
tain Stark law exceptions to allow alternative criteria for satisfy-
ing the exceptions. The alternative criteria would apply in cir-
cumstances when inadvertent violations of an exception occur.
(For example, in a situation where contracts are missing signa-
tures but otherwise comply with the exception.) In its commen-
tary, CMS laid out what it believes would be included in any
alternative criteria, indicating that the violation would be self-
disclosed, that the error was inadvertent and that no party had
knowledge that the criteria for the exception were not met. 

Therapeutics
The proposed fee schedule contains two provisions affecting
therapy services. The first is a reminder that the process allowing
for exceptions to the mandated therapy caps will expire on Dec.
31, 2007—unless, of course, Congress acts. The Balanced
Budget Act of 1997 imposed a cap on outpatient therapy servic-
es and created two categories: one for outpatient physical thera-
py and speech language pathology services and one for outpa-
tient occupational therapy services. Congress placed a moratori-
um on the cap for a number of years, with the last one expiring
Dec. 31, 2005. As part of the DRA of 2006, Congress instruct-
ed CMS to create a one-year exception process to the cap. The
agency extended the exception process for another year through
TRHCA. Under current law, the cap for therapy services for
2008 will be $1,780 plus the percentage change in the MEI.

The proposed rule also includes a provision to apply the lim-
itations on therapy service providers to settings other than ambu-
latory. In 2005, CMS prohibited providers other than those
specified from performing therapy services incident to a physi-
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cian’s services. The types of providers allowed to perform thera-
py services incident to a physician’s services are licensed or certi-
fied physical therapists, occupational therapists, PT assistants
and OT assistants. The proposed rule would extend this same
limitation to other settings, such as home health, hospice, rural
health clinics and federally qualified health centers. The ability of
these providers to practice remains limited by state scope-of-
practice laws and regulations.

E-prescribing Exemption for Computer-generated Faxes.
In the 2008 proposed physician fee schedule, CMS has eliminat-
ed the exemption for computer-generated faxes from the e-pre-
scribing standards by Jan. 1, 2009. Through a final rule pub-
lished November 2005, the secretary of the Department of
Health and Human Services adopted e-prescribing standards for
use by physicians and suppliers in connection with prescriptions
under Medicare Part D, effective Jan. 1, 2006.

The rule includes a SCRIPT standard for communications
between physicians and pharmacies regarding prescription infor-
mation. Entities that transmit prescriptions via computer-gener-
ated faxes (i.e., faxes generated by a physician’s computer and
sent to a pharmacy’s fax machine) were exempt from using the
SCRIPT standard. Without this exemption, entities using e-pre-
scribing software that generated faxes would either have been
required to comply with the SCRIPT standard or revert to paper
prescribing. CMS anticipated that entities using computer-gen-
erated fax software would adopt the SCRIPT standard over time,
but this has not occurred to date.

Computer generated faxing retains some of the disadvantages
of paper prescribing. For example, the pharmacy incurs the
administrative cost of keying the prescription into the pharmacy
system; there is a potential for data entry errors that may affect
patient safety. CMS believes it is important to take steps to
encourage prescribers and dispensers to adopt the SCRIPT stan-
dard. Therefore, the agency proposes to eliminate the computer-
generated fax exemption for all physician/pharmacy transactions.

This proposal is part of CMS’s strategy to encourage adop-
tion of e-prescribing. In 2006, CMS conducted a five-site pilot
project to test additional e-prescribing standards, including
transactions that can communicate formulary, benefit and med-
ication history information to the prescriber at the point of care.
CMS released findings from the pilot evaluation in a Report to
Congress in April 2007, and CMS plans to move forward with
a proposed rule to adopt additional standards shown effective in
the pilot.  PN
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